As to respondents claim that Shepherd discharged complainant for
having slept on company time, and especially for having slept on the
power box several times each week, the evidence shows that Shepherd made
many inquiries in an effort to determine whether complainant was consis-
tently sleeping in the mine (6/26, Tr. 15-17; 68-73; 109; 6/27, Tr, 11).
Complainant conceded during his testimony that he was warned twice that
he would be discharged if he were caught sleeping again (6/24, Tr. 160).
All three repairmen on complainant's crew testified that complainant
remained at the power box during most of the shift on April 21 (6/25,
Tr. 53j 96; 188; 200), but none of the repairmen testified that com-
plainant was asleep on the shift ending at 7 a.m. on April 21.  Since
Shepherd did not see complainant asleep on April 21 and did not know
whether he had been sleeping on that shift, there would have been no
reason for Shepherd to have discharged complainant on April 21 for
sleeping during working hours.  Therefore, respondent failed to prove,
under the test set forth by the Commission in Pasula, that it would
have discharged complainant for the unprotected activity of sleeping in
the mine if complainant had not also engaged in the unprotected activity
of leaving equipment in an inoperable condition.

As to Shepherd's claim that he discharged complainant for hunting
for game on company time, neither Shepherd nor complainant contended
that hunting had any bearing on complainant's failure to get the equip-
ment in an operable condition. Therefore, I find that respondent failed
to show that complainant's acts of checking his traps or engaging in
other hunting activities actually caused complainant to be discharged
on April 21.

Another reason which Shepherd gave for discharging complainant was
that complainant would often tell Shepherd that equipment was operable
when, in fact, it was not. On April 21, both complainant and Shepherd
agree that complainant reported that the loading machine and B-23 shuttle
car were inoperable.  Consequently, even though complainant may have given
erroneous reports about the equipment's operability on some days, on
April 21 complainant did correctly report that two major pieces of equip-
ment were inoperable, so I find that complainant's alleged incorrect re-
porting of equipment as operable was not shown to have contributed to
complainant's discharge on April 21.

Two other reasons given by Shepherd for complainant's discharge have
merit under the Fasula rationale. Shepherd testified that the maintenance
foremen, including complainant, had a practice of reporting for work, or
"portallingtr, at the supply house, rather than reporting for work at the
mine where they worked (6/26, Tr. 9; 20; 130). The reason that the main-
tenance foremen were permitted to report for work at the supply house was
that they would pick up any parts needed to repair equipment and take the
parts directly to the mine where the parts, could be used in the repair of
equipment (6/24, Tr. 15). The record shows that complainant generally
went into the mine at 1 a.m., after having first gone to the supply house,
because that was the agreed time when Lewis would come out in a rail car
tp provide complainant with transportation into the mine (6/24, Tr. 24;
6/25, Tr. 93; 103).
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